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OPINION

This case was submitted to the trial court upon Stipulations of Fact. For purposes of
consistency, we reproduce those facts herein:

12. Wanda Shaw [“Plaintiff,” or “Appellant”’] began service with
Shelby County Government [“Defendant,” or “Appellee’] as a



durational* employeeinthe Private Industry Council Grantsprogram,
in the classified Civil Service Merit System on March 1, 1985,
completing her six (6) month probationary period on August 1, 1985.

13. In 1996, Wanda Shaw applied, qualified for, and was sel ected for
an Accounting position in the Shelby County Tax Assessor’ s Office.
Shebegan her positioninthe Assessor’ s Officeon June 15, 1996, and
served a six (6) [month] probationary term, becoming a regular
permanent employee in the Civil Service Merit System.?

14. Wanda Shaw’s position in the Tax Assessor's Office was
eliminated pursuant to a reduction in force on June 11, 1999, and
pursuant to preferential placement rights was placed back into the
position in the Private Incentive Program.

15. Shelby County, by letter dated June 11, 1999, stated that it “will
honor all benefits and other commitments made to [Wanda Shaw],
and your civil rights will be protected.”?

! The Shelby County Government Personnel M anagement System, a handbook made pursuant to the authority
of the Civil Service Merit System to make personnel policy and rules, defines a durational employee as follows:

“Durational employee” - - An employee who is employed for a specific period (i.e.
grant, contract or project) of twelve months or longer. Durational employees
receive all benefits and are considered to be in the classified service and the
equivalent of permanent employees except for the term nature of their employment.

2 The Shelby County Government Personnel M anagement System handbook defines “ permanent employee”
as follows:

“Permanent employee” - - An employee whose permanent status hasbeen approved
at the completion of the original employment probationary period and iseligiblefor
all benefits and rights under the Civil Service System.

3 This letter, from Rita Clark, Assessor of Property, to Wanda Shaw, dated June 11, 1999, reads, in pertinent
part, as follows:

With the current budget cutbacks in Shelby County Government, it has become
necessary for us to restructure our operations to complete the 2001 Reappraisal in
atimely and efficient manner.

After carefully reviewing all departments within our office, we are eliminating the
six Accountant B positions in Personal Property. The audit work performed by
these positionswill be outsourced along with the larger accountsnow being handled
by an outside firm.

(continued...)



16. On June 16, 2000, Wanda Shaw was hired as a durational
employee as a Grants Coordinator for a Juvenile Accountability
Incentive Block Grant (JAIBG), within the Shelby County Revenue
Department.

17. Wanda Shaw was informed by memorandum dated, August 3,
2001, that her position with the Shelby County Revenue Department
would end on September 30, 2001, because the grant which funded
the JAIBG program would no longer be received by Shelby County.*

18. Wanda Shaw was terminated from that position on September
30, 2001.

19. On October 3, 2001, Wanda Shaw sent a request to the Shelby
County Civil Service Merit Board, to appea her termination to that
Board.

3(...conti nued)

Jay Bailey, our Director of Personnel, has already met with County Personnel
officials to put your name on the priority list for other Accountant B positions
within County Government. They will help us move you into openings as they
occur.

This decision was not made easily or lightly. We weighed all the options available
and made our decision based on what was best for the overall operation and our
obligation to taxpayers. | appreciate your contributions to this office and will
support your efforts to move on within Shelby County Government.

While June 11, 1999 will be your last day at work, you will be paid through July 15,
1999, with the full amount included on your June 30 paycheck. We will honor all
benefits and other commitments made to you, and your civil service rights will be
protected.

4 The M emorandum from M artha L ott, M anager, to W anda Shaw, dated August 3, 2001, reads, in relevant part,

as follows:

This memo is to inform you that the JAIBG Coordinator position will end
September 30, 2001. This position will not be refunded with FY 2000 JAIBG
funds.

| talked with Danny Kail and Jim Martin who state that you applied for and were
hired into a durational position at PIC. Due to the durational status, there are no
preferential hiring rights.

5 A letter from Mark Allen, attorney, to Trish M onteil, Assistant Secretary for the Civil Service M erit Board,
dated October 3, 2001, reads, in pertinent part, as follows:
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20. On October 4, 2001, Danny Kail, then Shelby County
Administrator of Personnel, sent a letter denying Wanda Shaw’s
request for appeal, stating that since Wanda Shaw was not terminated
for disciplinary reasons, “she is not digible to appeal to the Civil
Service Merit Board.”®

21. The Administrator of Personnel also stated in the October 4,
2001 | etter that Wanda Shaw wasadurationa employeeandtherefore
had no placement rights.”

(Citations to Record omitted).

On September 30, 2002, Ms. Shaw filed a“ Complaint for Violation of Due Process” against
the Shelby County Government. Concerning causes of action, Ms. Shaw’s Complaint reads as
follows:

16. The Defendant’ s stated reason that the funding for the Plaintiff’s
position was no longer available was not the true reason for the
Plaintiff’s termination and the Defendant acted in bad faith to avoid

5(...continued)
| hereby appeal the termination of Ms. Wanda Shaw from Shelby County
Government effective September 30, 2001 and request a hearing before the Shelby
County Civil Service Merit Board.

6 This letter reads, in relevant part, as follows:
The Shelby County Employee Handbook (p. 34) states the following:

“Civil Service Merit Board-For discipline involving a
demotion in rank or compensation, suspension without pay for
more than t[en] (10) days and termination.

To be eligible for a Civil Service Merit board appeal, an
employee must file a written reqBest with the Administrator of
Personnel within seven calendar days of receipt of the written
notice of the disciplinary action.”

It is our position that she was not terminated from her position for disciplinary
reasons. Therefore, sheisnot eligible to appeal to the Civil Service Merit Board.

Furthermore, Ms. Shaw was in a durational position and has no placement rights

within the Civil Service System. Ms. Shaw is welcome to apply for any position
that she meets the minimum qualifications for.

! See footnote 6, supra.



the Civil ServiceMerit System disciplinary requirementsentitling the
Plaintiff to appeal atermination to the Civil Service Merit Board.

17. The Defendant violated its own Civil Service Merit Act,
Tennessee Private Acts of 1971 Chapter 110, as amended, when it
terminated the Plaintiff, a classified civil service employee without
cause.

18. The Defendant deprived the Plaintiff of her civil rights in
violation of 42 United States Code, Section 1983 when it terminated
the Plaintiff, a tenured employee, from her position without a pre-
termination or post-termination hearing depriving her of her job
without due process of law.

19. The Defendant has continued to violate the Shelby County Merit
Act, Tennessee Private Act of 1971 Chapter 110, as amended by its
failure and refusal to grant the Plaintiff priority placement over other
applicants, even though, the Plaintiff was a regular employee, not
durational when she was terminated, having gained her tenure as a
regular civil service employee after completing probation in the
County Assessor’s Office in 1996.

Ms. Shaw was alowed to amend her pleading. The Amended Complaint, filed on February 18,
2003, references the June 11, 1999 letter from the Shelby County Assessor, in which the Assessor
stated that Ms. Shaw’s civil service rights would be protected, see supra at footnote 3. The
Amended Complaint asserts that “at no time did the plaintiff waive her civil service status as a
regular employee.”

On February 20, 2003, Shelby County filed its Answer. The Answer asserts a violation of
theapplicablestatute of limitationsand statesthat “ at notimewas[Ms. Shaw’ 5] status changed from
durational employee to regular employee;” that Ms. Shaw’ s position was eliminated due to lack of
funding; and that because Ms. Shaw was not terminated for adisciplinary reason, shedid not qualify
for a hearing before the Shelby County Civil Service Merit Board.

On September 16, 2003, the case was submitted to thetrial court upon “ Stipul ationsfor Trial
on the Record.” The Stipulations included both statements of fact, see above, and of law.

On March 25, 2004, the trial court entered Judgment in favor of Shelby County. The
Judgment reads, in relevant part, as follows:

1. Wanda Shaw was a permanent employee under the Shel by County
civil service merit system from June 1996 to June 1999.



2. That permanent status changed to a durational status when her
permanent position with the Shelby County A ssessor was eliminated
and she accepted a grants coordinator position with the Shelby
County Revenue Department in June 2000.

3. The block grant which funded that grants coordinator position
ended in September 2001.

4. Ms. Shaw’ s grants coordinator position was eliminated when the
grant which funded her position ended.

5. Ms. Shaw remained a durational employee at the time of
termination of her position in September 2001.

6. According to the language of Tennessee 1971 Private Acts,
chapter 110, creating the Civil Service Merit System of Shelby
County, as well as the Shelby County Government personnel
Management System handbook, set out in the Stipulations, a
durational employee is not entitled to a civil service hearing upon
elimination of the employee’ s position for loss of funding.

7. For those reasons, Wanda Shaw is not entitled to a civil service
hearing before the Shelby County Civil Service Merit Board.

Ms. Shaw appeal s from this Judgment and raises thefollowing issuefor review as stated in
her brief:

Whether the Appellant was entitled to a hearing before the Civil
Service Merit Board for her September 30, 2001, termination from
the Juvenile Accountability Incentive Block Grant (JAIBG) Program?

A. Whether the Appellant, who was in the classified service with
permanent employee status had the right to challenge her transfer
from permanent employee status to durational employee statusin an
appeal to the Shelby County Civil Service Merit Board?

B. Whether the Appellant, who was told that her civil servicerights
would be protected when she transferred from permanent status to
durational status, has a right to challenge her termination from
employment?

Asnoted above, this case was submitted to thetrial court upon stipulationsof fact. Itiswell
settled in Tennessee that, when a trial court is called upon to make a finding of fact based on
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uncontroverted evidence, its conclusion is one of law, and the appellate courts will review that
finding as a question of law. Billington v. Crowder, 553 S.W.2d 590, 595 (Tenn. Ct. App.1977);
Continental Ins. Co. v. Cooper, 58 Tenn. App. 316, 430 S.W.2d 661 (1968). Asaquestion of law,
our review of the trial court’s Judgment is de novo upon the record with no presumption of
correctnessaccompanying thetrial court’ sconclusionsof law. SeeTenn. R. App. P. 13(d); Waldron
v. Delffs, 988 S.\W.2d 182, 184 (Tenn. Ct. App. 1998); Simsv. Stewart, 973 S.W.2d 597, 599-600
(Tenn. Ct. App. 1998).

Ms. Shaw first asserts that she had the right to challenge her transfer from permanent
employee statusto durational employee statusin an appeal to the Shelby County Civil Service Merit
Board. As set out above, in 1996, Ms. Shaw was hired for an Accounting position in the Shelby
County Tax Assessor’s Office. She completed her six month probationary period and became a
permanent employee. On June 11, 1999, her position in the Tax Assessor’ s Office was eliminated
dueto areduction inforce. At that time, Ms. Shaw received aletter from the Assessor of Property
(see footnote 3 above), which indicated that Shelby County would “honor al benefits and other
commitments made to you, and [that Ms.Shaw’s] civil rights [would] be protected.” On June 16,
2000, Ms. Shaw accepted a durational position with the Shelby County Revenue Department.

On appeal, Ms. Shaw asserts that the 1999 letter from the Assessor of Property in effect
allows her to maintain her status as a permanent employee despite the fact that she accepted a
durational position on June 16, 2000. Because her durational position was later eliminated, Ms.
Shaw now asserts that she should be able to chalenge her reclassification from permanent to
durational employee. We disagree.

The Civil Service Merit System of Shelby County was created by the Tennessee Private Acts
of 1971, Chapter 110 (hereinafter, “the Act”) to provide a unified personnel system for employees
of the Shelby County Government. The Act provides in Section 21, “ Appointments permanent:”

Except asotherwiseprovidedintheAct, noemployee
in the classified service who is not a durational
employee and who shall have successfully completed
the prescribed period of probation and ther efore has
been permanently appoint or inducted into the
system under the provisions of this Act, shall be
dismissed, suspended, demoted or subjected to other
discipline, except for cause.

(Emphasis added).
Under Section 21 of the Act, when Ms. Shaw completed her probationary period and became
apermanent employee in the Tax Assessor’s Office in 1996, she gained a property interest in that

position. Consequently, she could only beremoved from that position “for cause.” Section 22 of the
Act describes the types of “Disciplinary Action” that may be levied against an employee, to wit:
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For unsatisfactory performance of duties or other just cause, an
employee in the classified service may be subject to the following
discipline by the appointing authority:

(a) Reprimand,;

(b) Suspension without pay for aperiod not to
exceed 30 days;

(c) Reduction in pay within allowable range
for class of employeg;

(d) Demotion to alower classification;

(e) Dismissal from service;

(f) Retirment under the terms of the
Retirement Act, as applicable.

In the first instance, there is no indication in this record that Ms. Shaw was terminated from her
position with the Tax Assessor’s Office for any disciplinary reason. Rather, the “Stipul ations of
Fact” indicate that her job was lost as aresult of a reduction in force. Section 23 of the Act, is
entitled “Reply to Discipline; appeal from discipline” and reads, in pertinent part, as follows:

Any employee demoted in rank or compensation, suspended without
pay for aperiod exceeding ten days, or dismissed, may, within seven
days after service of the order of demotion, suspension, or dismissal
as hereinabove provided, appeal to the board.

Conseguently, even if we assume arguendo that Ms. Shaw had a cause of action under the Act, by
the terms of that Act, she had seven (7) days from her dismissal to file an appeal with the Board.
Thereisno indication in the record, that Ms. Shaw followed this procedure.

Again, thereisno indication that Ms. Shaw lost her positionin 1999 dueto any disciplinary
action against her. Intermsof Ms. Shaw’ srightsin the case of alayoff, the Act providesin Section
25, “Layoff,” asfollows:

Notwithstanding the other provisions of this
Act, in the event that conditionsin any department or
office of the county or the financial condition of the
county necessitates a reduction in the workforce, the
required reduction shall be made in such class or
classes as the appointing authority designates.
Favorable consideration must, however, be given
toward retention of those employees in the highest
class of positions. If necessary to achieve ther
retention employees may be temporarily demoted to
a lower class of position. The determination as to
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which employees within a particular class are to be
lad off rests with the sound discretion of the
appointing authority and will be based on such
considerations as service ratings, seniority and other
relevant factors. Any employee laid off or
temporarily demoted to a lower class of position
under this section shall be given priority over other
applicantsto reinstatement to hisformer positionor to
a comparable position in the system.

The Shelby County Government Personnel Management System handbook addresses layoffs and
reductionsin force as follows:

Policy No. 411, “Layoffs’:

The appointing authority may separate any
permanent employee, without prejudice, because of
lack of funds, curtailment of work or reasons of
efficiency. The order of layoffs shall be based upon
performance ratings, length of service and other
pertinent factors under the formula established by the
Administrator [of Personnel]. No bumping is
permitted of other employees in other departments
who hold the same class position unless specified by
a bargaining unit agreement. The names of al
employees who are laid off shall be reported to the
Administrator by the department or agency, and at the
request of the individual employee, the administrator
shall place these names on are-employment register.
No permanent employee, however, shall be separated
for such reason whilethereareemergency, temporary,
provisional, or probationary employeesservingin the
same class or position in the County service.

The Shelby County Employee Handbook states as to reduction in force that:

In the event of alayoff, consideration will be given to
length of service and performanceratings. If laid off,
a regular classified employee may request the
Administrator of Human Resourcesto place hisor her
name on a re-employment register that allows for
preferential placement for as long as one year.



Following the reduction in force in 1999, Ms. Shaw accepted a position as a durational employee
with the Shelby County Revenue Department. Thereisno indication that shewas caused totakethis
position under any duress or coercion. Ms. Shaw’ s permanent employee position with the Assessor
was oneof six positions abolished as aresult of areduction in force and, according to the 1999 | etter
the position wereto “be outsourced along with the larger accounts now being handled by an outside
firm.” Beforethenotification letter wasdelivered to Ms. Shaw, the Assessor’ sdirector of personnel
had “aready met with County Personnel officialsto put [Ms. Shaw’ s| name on the priority list” for
other jobsin the County. Pursuant to the applicable sections of the Act and the Handbook dealing
with layoffs and reductions in force, it appears that Ms.Shaw’s civil service preferential re-
employment rights, as a permanent employee with the Assessor, were honored just as the Assessor
promised in the notification letter when Ms. Shaw was placed back into Shelby County employment
in her durational employee position as a Grants Coordinator.

Wanda Shaw was informed by memorandum, dated August 3, 2001, that her position as
Grants Coordinator with the Shel by County Revenue Department woul d end on September 30, 2001,
because the grant that funded the JAIBG program would no longer be received by Shelby County.
Ms. Shaw filed anotice of appea with the Board within the seven (7) day period discussed above.
The Board denied her request to review the termination and Ms. Shaw assertsthat such wasin direct
violation of her civil rights under 42 U.S.C. § 1983. We disagree.

To support her position, Ms. Shaw relies upon this Court’s opinion in Armstrong V.
Tennessee Dep't. of Veterans Affairs, 959 SW.2d 595 (Tenn. Ct. App. 1997). In that case, one
month after achangeinthegubernatoria administration, Mr. Armstrong’ snew superior “reclassified
Mr. Armstrong’s position from career service [i.e. civil service protection] to executive service
status. Only two daysfollowing thereclassification...[the new superior] terminated Mr. Armstrong
from this position.” Id. at 596. Unlike the case at bar, Mr. Armstrong’s case involved a blatant
subterfuge in that he was clearly reclassified in order to bypass due process. Here, no such
subterfuge is apparent from the stipulated facts. In addition, the civil service system at issue in
Armstrong providedthat “Mr. Armstrong could not bedeprived of hisproperty right by ‘ suspension,
demotion, dismissal, or any other action’ without minimal due process.” 1d. at 598 (emphasisin
original). The Armstrong Court relied upon thislanguage to rule that a hearing was required based
upon the subterfuge present in Mr. Armstrong’'s case. In contrast, the Shelby County civil service
system provides for due process hearings under certain, specified circumstances that al arise from
disciplinary actions against an employee. We find nothing, however, in the Act that givesriseto a
right to ahearing if an employee’ s position is abolished for alegitimate reason such asrestructuring
or, asin the case a bar, the ending of agrant. Asset outin 15A Am.Jur.2d Civil Service § 82
(2000):

Asagenera rule, the abolition of acivil service office or positionin
theinterests of economy may be donewithout noticeor hearing to the
employee affected thereby, unless a statute requires notice and
hearing beforethe positionisabolished. If suchrightsare provided to
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the employee, thefailureto give them invalidates the abolishment of
the position.

The abolition of the position cannot be arbitrary or donein bad faith.
If the abolition of a position is not in good faith, the affected
employee has the right to a full hearing on the issue.

(Footnotes omitted).

Although we can find no Tennessee cases directly supporting the proposition set out in the
above section of Am.Jur.2d, other jurisdictions havelong held that good faith abolishment of acivil
service position doesnot giveriseto aright toahearing. See, e.g., Wood v. Loveless, 244 lowa 919,
58 N.W.2d 368 (1953) (“The authority which creates an office may abolishit, if it does so in good
faith.”); Covey v. City of Plainfield, 11N.J. 375, 94 A.2d 669 (1953) (“ The city, however, could at
any time abolish plaintiff’s [position] for any legitimate reason...without first giving him a
hearing.”); City and County of Denver v. Norris, 131 Colo. 259, 281 P.2d 160 (1955) (“It may be
accepted as well established that civil service laws do not guarantee tenure positions that are no
longer required. Such positions may be abolished if, in good faith, such are considered to be no
longer a public necessity.”).

Asdiscussed above, thereisno indication in thisrecord that Ms. Shaw was terminated from
her position as Grants Coordinator for any reason other than the loss of agrant. Likewise, thereis
no indication that she was terminated from her position in the Tax Assessor’ s Office for any reason
other than alegitimate reduction in force. In the absence of bad faith on the part of the employer,
aswasthe casein Armstrong, alegitimate abolishment of acivil service office or position does not
giveriseto theright to ahearing under the Shelby County civil service system. AsthisCourt stated
in Casev. Shelby County Civil Serv. Merit Board, 98 S.\W.3d 167, 172 (Tenn. Ct. App. 2002) “[t]he
most fundamenta element of due processisthe opportunity to be heard at ameaningful timeandin
ameaningful manner.” The Court goesonto say that due process requiresan opportunity to confront
and cross-examine witnesses “ where the decision to terminate empl oyment turns on determinations
of issues of fact.” Id. at 175. Intheinstant case, thereis astipulation of fact indicating that Ms.
Shaw’ s positions were eliminated because of “areduction in force” and “ because the grant which
funded the [position] would no longer be received by Shelby County.” There is no indication of
subterfuge or coercion. The positionsare simply gone. Consequently, nothing would be gained by
ahearing.

For the foregoing reasons, the Judgment of the trial court is affirmed. Costs of this appeal
are assessed against the Appellant, Wanda Shaw, and her surety.
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W. FRANK CRAWFORD, PRESIDING JUDGE, W.S.
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